
IN.I 'I

';"('lfrT "'1/ ,.. (\'.... ,.."1'\,../1'\1•. 1' 1

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

· -At=r,~· .., ,,~,,~ ·,~"VED

MAR 2 5 1998

A:':D;Jl",~ COMMtJ;ir.:,~.i1(iNE ');)I'i~Yii:;;':';,lJ'

'l!-l'ICE (~' ,it :",/,:;n,~R\'

Federal-State Joint Board on
Universal Service

CC Docket No. 96-45

AT&T OPPSOSITION TO PETITIONS POR RBCONSIDERATION

Pursuant to the Commission's Public Notice,

Report No. 2260, released March 3, 1998 and published in

the Federal Register on March 10, 1998 (63 Fed. Reg.

11678), and Section 1.429 of the Commission's Rules,

AT&T Corp. ("AT&T") submits this opposition to certain

petitions for reconsideration of the Commission's

Frnlrth Reconsideration Order in this proceeding. 1

The success of universal service requires

competitive neutrality and a broad contribution base.

In the May 8, 1997 Universal Service Order2 (paras. 777-

1

2

Federal-State Joint Board on Universal Service,
CC Docket No. 96-45, Fourth Order on Reconsideration,
FCC 97-420, released December 30, 1997 ("Fourth
Reconsideration Order") .

Federal-State Joint Board on Universal Service,
CC Docket No. 96-45, Report and Order, FCC 97-157,
released May 8, 1997, pets for review pending sub
nom Texas Office of Pll~ic IItiJjty COllnsel v FCC,
Nos. 97-60421 et al. (5 t Cir.) ("Universal Service
Order"), id., Order on Reconsideration, FCC 97-246,
released July 10, 1997; Second Order on
Reconsideration, FCC 97-253, released July 18, 1997;
Third Order on Reconsideration, FCC 97-411, released
December 16, 1997; Fourth Order on Reconsideration,
FCC 97-420, released December 30, 1997. Unless
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791), the Commission determined -- correctly in AT&T's

view -- that, under Section 254(d) of the

Telecommunications Act of 1996, all interstate

telecommunications service providers offering service for

a fee directly to the public on a common carrier basis

are mandatory contributors to the federal USF. The

Commission also determined that private service providers

that offer interstate telecommunications services to

others for a fee on a noncommon carrier basis must

contribute under Section 254(d) 's permissive authority

(paras. 793-796).

In particular, as AT&T has previously shown,

the modifications that the Commission made to the USF in

its Fourth Reconsjderation Order have inappropriately

constricted the USF contribution base and, in the long

term, will jeopardize the viability of the program. 3 For

example, the exemption for system integrators' resale

telecommunications revenues, so long as they do not

comprise more than 5 percent of the firm's total system

integration revenues,4 could exempt substantial amounts

(footnote continued from previous page)

another Order is specifically referenced, all
paragraph citations herein are to the IInjversa]
Service Order.

3

4

AT&T Comments on Report to Congress, filed January 26,
1998, CC Docket No. 96-45, at 5-8.

FOllrtb Reconsideration Order, para. 280.
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of retail telecommunications revenues from USF

contributions (5% of a $200 million revenue stream being

$10 million) .

The exemption from USF contributions accorded

to nonprofit schools, colleges, libraries and health care

providersS is likewise ill-conceived particularly given

that the fact that an entity is a recipient of USF funds

cannot logically be deemed sufficient to exempt it from

USF contribution obligations. 6 Moreover, because

systems integrators and educational resellers potentially

compete with interexchange carriers, competitive

neutrality requires that these types of entities be

required to contribute on the basis of the retail

telecommunications service revenues that they derive from

resale and facilities-based provision of

telecommunications service. 7 AT&T also believes that the

5

6

7

Fourth Reconsideration Order, para. 284.

According to this erroneous rationale, a local
exchange carrier could not be required to contribute
to universal service support if it received high cost
or low-income support. Moreover, colleges (unlike K
through 12 schools and libraries) are not eligible for
discounts under Section 254.

Other contributors are clearly harmed if these
entities fail to report their resale
telecommunications revenues but pay a USF obligation
to AT&T when they are billed for their long distance
services. In this instance the total industry
contribution base is understated by the margins added
by the reseller when it bills its customers. If the
total industry amount is understated, AT&T and other
contributors pay a higher amount.
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Commission should not have increased the de minimis

exception from USF contributions from $100 to $10,000. 8

The ultimate responsibility for universal service resides

with the end-user subscriber and, consistent with this

premise, no carrier -- regardless of its size -- should

be exempt.

Not surprisingly, the petitions for

reconsideration confirm AT&T'S view that those exemptions

will open the floodgates for further relief and create

enormous potential for abuse. For example, Amtrak (at 3­

8) seeks an exemption from USF contribution obligations

by analogy to: (i) the nonprofit schools, colleges,

libraries and health care provider exemption (claiming

payment would be contrary to its mission); and (ii) the

system integrator exemption (asking that any firm with

de minimis telecommunications revenues should be exempt) .

Amtrak also contends that it is statutorily exempt from

additional taxes on its real and personal property and

therefore is not obligated to contribute to the USF.

Amtrak's claim for exemption should be denied. The

exemptions for schools, colleges etc., as well as the

systems integrator exemption, are unjustified and should

be rescinded; they certainly should not be expanded. In

addition, the Commission has already determined that USF

8 Frnlrtb Reconsideration Order, para. 297.
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assessments are not "taxes" and therefore Amtrak's

statutory claim for exemption must fail. 9

AT&T agrees with CTIA that the Commission

should not have exempted resellers with under $10,000 of

retail revenues and ordered facilities-based carriers to

treat them as end users. Quite the contrary, the whole

point of a retail assessment dictates that a reseller

must be assessed USF support obligations on its retail

revenues. The potential for abuse of the current $10,000

exemption from contribution obligations is substantial.

For example, a single reseller could buy service from

AT&T; based on proper identification of the purchaser as

a reseller, AT&T would regard the revenue it receives

from the reseller as wholesale revenue. The reseller

then could, in turn, resell to numerous separate

subsidiaries and claim its receipts to be wholesale

revenue. If enough subsidiaries are created, then each

could fall under the $10,000 de minimis exemption, with

the effect that a substantial telecommunications revenue

stream escapes USF payment obligations altogether,

thereby forcing upward the contribution amounts of

others. 10 Moreover, as CTIA points out (at 6), "[i]f the

9 Universal Service Order, para. 598.

10 Whether or not resellers are already pursuing such
tactics to evade contributing to the USF is an open
issue. AT&T notes that a substantial percentage of
its reseller customers have not requested the resale
waiver of AT&T's tariffed Universal Service

(footnote continued on following page)
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underlying carrier is burdened with the total universal

service contribution and treats the resale customer's

less than $10,000 de minimis revenues as end user

revenues, the universal service contribution that is

ultimately passed through to the reseller's customers is

based on the wha1esaJe revenues received from the

reseller. This contribution will be less than what would

amount from calculating a contribution based on the

reseller's retail revenues from its end users." This

scheme is not competitively neutral and disadvantages

facilities-based carriers as compared to resellers.

Most fundamentally, if the Commission exempts a

class of contributors, then the obligations of all

remaining contributors increases, contrary to the pUblic

interest and competitive neutrality. Accordingly, AT&T

believes that no telecommunications service provider

should be exempted from USF payment and reporting

obligations.

(footnote continued from previous page)

Connectivity Charge (see, e.g., Tariff F.C.C. No.1,
Section 2.5.9.C.1). The resale waiver is available
only to customers that have filed their own
USF Worksheets (FCC Form 457). If a reseller has
filed a USF Worksheet, it would have a strong economic
incentive to request a waiver of AT&T's tariffed
Universal Connectivity Charge.
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For the reasons stated above, the Cammdssion

ehould deny Amtrak's cla~ for exemption and should

eliminate the de mdn~s exemption for resellers. as CTIA

suggestll.

Respeotfully submitted,

AT&T CORP.

By

Room 324511
295 North Maple Avenue
Ba.king Ridge, New Jersey 07920
(908) 221~8984

Its Attorneys

March 25, 1998
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I, viola J. Carlone, do hereby certify that an this

25th day of March, 1998, a copy ot the foregoing AT&T Opposition

to Petitions for Reconsideration of the Fourth Reconsideration

Ort1er was served by u.s. first class mail, postAge prepaid, to

the parties listed on the attached Service List.

IIdla. (t~
Viola(p: Carlone
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Wendy C. Chow
Michael F. Altschul
Randall S. Coleman
Cellular Telecommunications

Industry Association
Suite 200
1250 Connecticut Avenue, NW
Washington, DC 20036

Richard A. Askoff
Regina McNeil
National Exchange Carrier

Association, Inc.
100 South Jefferson Road
Whippany, NJ 07981

Neal A. Jackson
Peter J. Loewenstein
Lucille A. Pavco
Gregory A. Lewis
National Public Radio, Inc.
635 Massachusetts Avenue, NW
Washington, DC 20001-3753
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James A. Burg
Pam Nelson
South Dakota Public Utilities

Commission
500 East Capitol
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Mary McDermott
Linda Kent
Keith Townsend
Hance Haney
United States Telephone

Association
Suite 600
1401 H Street, NW
Washington, DC 20005

Robert B. McKenna
John L. Traylor
U S WEST, Inc.
Suite 700
1020 19th Street, NW
Washington, DC 20036

Phillip L. Spector
Patrick S. Campbell
Paul, Weiss, Rifkind,

Wharton & Garrison
Suite 1300
1615 L Street, NW
Washington, DC 20036

Attorneys for The National Railroad
Passenger Corporation

Bruce Hagen
Leo M. Reinbold
Susan E. Wefald
North Dakota Public Service Commission
State Capitol, 1ih Floor
600 East Boulevard Avenue
Bismarck, NO 58505-0480

Robert J. Rini
T. Michael Jankowski
Rini, Coran & Lancellotta, P.C.
Suite 900
1350 Connecticut Avenue, NW
Washington, DC 20036

Attorneys for Southern Educational
Communications Association

Steve E. Kolodney
Department of Information Services
1110 Jefferson Street, SE
PO Box 42445
Olympia, WA 98504-2445

Dr. Terry Bergeson
PO Box 47200
Old Capitol Building
Olympia, WA 98504-7200

Nancy Zussy
PO Box 42460
Olympia, WA 98504-2460

Dr. David A. Steele
North Thurston School District NO.3
305 College Street, NE
Lacey, WA 98516

Anne Haley
Yakima Valley Regional Library
102 N. 3rd Street
Yakima, WA 98901-2705



Dr. Twyla Barnes
Educational Service District No. 112
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Anne Levinson
Richard Hemstad
William R. Gillis
Washington Utilities and

Transportation Commission
1300 South Evergreen Park Dr. SW
Olympia, WA 98504

Paul J. Sinderbrand
William W. Huber
Wilkinson, Barker, Knauer & Quinn, LLP
2300 N Street, NW
Washington, DC 20037-1128

Attorneys for The Wireless Cable
Association International, Inc.

Lan Neugent
14100 Chiasso Terrace
Chesterfield, VA 23838

Greg Weisiger
19 Tallwood Trail
Palmyra, VA 22963

Michael Lynch
Microwave Bypass Systems, Inc.
72 Sharp St., Bldg. C6
Hingham, MA 02043
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